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1STATEMENT OF THE CASE
Nature of the Case
Gavin Lamar Mour appeals from the district court’s January 20, 2017 order denying him
credit for the time he served as discretionary jail time while on probation.  Mindful of the Idaho
Supreme Court’s decisions concerning retroactive application, Mr. Mour contends the district
court erred by failing to grant him credit for this time pursuant to Idaho Code § 18-309(2).
Statement of Facts and Course of Proceedings
After Mr. Mour pled guilty to possession of a controlled substance, the district court
imposed a unified sentence of five years, with two years fixed, and then suspended the sentence
and placed Mr. Mour on probation. See State v. Mour, No. 41788, 2015 Unpublished Opinion
No. 479 (Ct. App. April 29, 2015).  The district court later revoked Mr. Mour’s probation and
retained jurisdiction. See id. After a rider review hearing, the district court placed Mr. Mour
back on probation, then later revoked his probation and retained jurisdiction again. See id. On
February 13, 2014, the district court relinquished jurisdiction and issued an order encouraging
the Idaho Department of Corrections “not to consider Mr. Mour eligible for parole until he has
successfully completed the therapeutic community.” See id. Mr. Mour filed a motion to strike
this language from the order. See id. The district court denied the motion and Mr. Mour
appealed. See id. The Court of Appeals affirmed in an unpublished decision. See id.
Proceeding pro se, Mr. Mour filed a motion on January 17, 2017, for credit for time
served pursuant to Idaho Criminal Rule 35(c) and Idaho Code § 18-309.  (R., pp.28-35.)  On
January 20, 2017, the district court issued an order confirming Mr. Mour should have received
credit for 240 days served as of February 13, 2014, which is the day the district court
relinquished jurisdiction.  (R., pp.36-37.)  The district court denied Mr. Mour’s motion to the
2extent he sought credit for time served as discretionary jail time while on probation.  (R., pp.36-
37.)  Mr. Mour filed a motion for reconsideration arguing he was entitled to credit for an
additional 303 days, and again requesting credit for the time he served as discretionary jail time.
(R., pp.38-41.)  The district court denied Mr. Mour’s motion for reconsideration on February 21,
2017, and Mr. Mour filed a timely notice of appeal on March 6, 2017.  (R., pp.49-52, 97.)  The
district court appointed the State Appellate Public Defender to represent Mr. Mour on appeal.
(R., pp.93-94.)
On March 22, 2017, the Kootenai County Public Defender filed a motion to appoint
counsel and for recalculation of credit for time served pursuant to Idaho Criminal Rule 35(c).
(R., pp.95-96.)  The district court entered an order on March 24, 2017, appointing the Kootenai
County Public Defender to represent Mr. Mour in the district court.  (R., p.99)  On March 28,
2017, the district court issued an order granting Mr. Mour credit for time served in the amount of
534 days.  (R., p.101.)  In its order, the district court first stated it stood by its earlier decision
denying Mr. Mour credit for time served as a condition of probation.  (R., p.100.)  The district
court then stated it erred in its calculations, and should have awarded Mr. Mour credit for 543
days instead of 240 days when it relinquished jurisdiction on February 13, 2014.  (R., p.101.)
3ISSUE
Did  the  district  court  err  when  it  denied  Mr.  Mour  credit  for  time  served  as  discretionary  jail
time?
4ARGUMENT
The District Court Erred When It Denied Mr. Mour Credit For Time Served As Discretionary
Jail Time
In its order dated January 20, 2017, the district court concluded Mr. Mour was not
entitled to credit for the time he served in Kootenai County Jail from 4/5/11-5/3/11, 5/10/11-
5/25/11, 10/27/11-11/17/11, and 1/5/12-1/7/12, because this was discretionary jail time
Mr.  Mour  served  as  a  condition  of  probation.   (R.,  pp.36-37.)   Mindful  of State v. Leary, 160
Idaho 349 (2016), Mr. Mour contends the district court erred by failing to apply the plain
language of Idaho Code § 18-309(2), which states, in pertinent part:  “In computing the term of
imprisonment when . . . sentence has been suspended and is later imposed, the person against
whom the judgment is . . . imposed shall receive credit in the judgment for any period of
incarceration served as a condition of probation under the original . . . suspended judgment.”
“The question of whether a sentencing court has properly awarded credit for time served
on the facts of a particular case is a question of law, which is subject to free review by this
Court.” State v. Denny, 157 Idaho 217, 219 (Ct. App. 2014).  In its order denying Mr. Mour
credit for time served as a condition of probation, the district court cited State v. Jakoski, 132
Idaho 67 (Ct. App. 1998).  (R., p.36.)  In Jakoski, the Court of Appeals stated “[a] period of
incarceration that is a term and condition of probation will not be credited to a defendant whose
probation is subsequently revoked.”  132 Idaho at 68.  While this case would appear to be
controlling, Idaho Code § 18-309 was amended effective July 1, 2015, and now provides that a
court must award a defendant credit for time served as a condition of probation. See Leary, 160
Idaho at 353.  The Idaho Supreme Court held in Leary that the amended credit statute does not
have retroactive effect. See id. at 353-54, see also State v. Taylor, 160 Idaho 381, 385 (2016).
Mindful  of  these  decisions,  Mr.  Mour  contends  the  district  court  erred  in  failing  to  grant  him
5credit for the discretionary jail time he served as a condition of probation, and requests that he be
granted credit for an additional 66 days.
CONCLUSION
Mr. Mour respectfully requests that this Court vacate the district court’s order dated
January 20, 2017, and remand this case to the district court with instructions that it grant
Mr. Mour credit for an additional 66 days.
DATED this 15th day of August, 2017.
__________/s/_______________
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender
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